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13. 
Status of Indigenous Peoples in International Law 
 
Agnieszka Szpak 
 
Abstract 
The article briefly examines the most relevant representative factors of the status of 
indigenous peoples in light of international law with special references to the Sami rights. 
 
  1. Introduction 
For many years indigenous peoples, their needs, rights, culture and identity have been 
neglected and destroyed. These biter remarks also refer to the Sami in the Arctic. This 
situation is slowly changing in practice while on paper in the international instruments both 
of ‘hard law’ and ‘soft law’ one may find provisions ensuring respect for the rights of 
indigenous people such as inter alia right to self-determination, to respect for their traditions 
and customs, cultures and languages, to participate in decision-making on maters that would 
afect their rights, land rights, to the improvement of their social and economic position or to 
maintain and develop their traditional knowledge. Many of those rights are guaranteed in the 
non-binding UN Declaration on the Rights of Indigenous Peoples152 (hereinafter: UN 
Declaration) adopted in 2007 and legaly binding ILO Convention 169 on Indigenous and 
Tribal Peoples in Independent Countries153. Below a few remarks wil be devoted to the UN 
Declaration. With reference to the ILO Convention it should just be added that it aims to 
protect the rights of indigenous peoples, their way of life and their culture. Its adoption was at 
that time (in 1989) an improvement compared to the previous Convention 107 of 1957 on the 
Protection and Integration of Indigenous and Other Tribal and Semi-Tribal Populations in 
Independent Countries154 which aimed at assimilation of indigenous peoples. One may 
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conclude that there are legal provisions protecting the indigenous peoples, but unfortunately 
law in books does not always transform into law in action. 
 
2. Indigenous Peoples and the right to self-determination 
In 1994 the UN General Assembly declared years 1995-2004 the International Decade 
of the World’s Indigenous Peoples155. The second decade (2005-2015) was the continuation 
of the first one156. The first decade was supposed to be crowned by the issuance of the UN 
declaration on indigenous peoples but this happened in the middle of the second decade when 
in 2007 the UN Declaration on the Rights of Indigenous Peoples was adopted. 
UN Declaration is the most important, however non-binding, instrument on the rights 
of indigenous peoples. It affirms that indigenous peoples contribute to the diversity and 
richness of civilizations and cultures, which constitute the common heritage of humankind157. 
According to the Declaration, indigenous peoples have a colection of rights: individual ones 
that persons have as members of the group and colective ones that inhere in the group as a 
whole (such as land rights) (Art. 1 of the UN Declaration). Art. 3 refers to the right of self-
determination of indigenous peoples which means the ability to freely determine their 
political status and freely pursue their economic, social and cultural development. Self-
determination is connected to the right to autonomy or self-governance in maters relating to 
internal and local afairs of indigenous peoples (Art. 4 of the UN Declaration). This formula 
indicates that self-determination should be exercised first of al in the form of autonomy. To 
make things even clearer the UN Declaration contains a clause stating that Nothing in this 
Declaration may be interpreted as implying for any State, people, group or person any right 
to engage in any activity or to perform any act contrary to the Charter of the United Nations 
or construed as authorizing or encouraging any action which would dismember or impair, 
totaly or in part, the territorial integrity or political unity of sovereign and independent 
States (Art. 46). Many States fear that according to the indigenous peoples, the right to self-
determination may lead to secession. Those fears are however unjustified as indigenous 
peoples do not want to create a separate State but be able to make free and independent 
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decisions in their own maters158. Consequently, indigenous peoples have the right to 
maintain and strengthen their distinct political, legal, economic, social and cultural 
institutions, while retaining their right to participate fuly, if they so choose, in the political, 
economic, social and cultural life of the State (Art. 5 of the UN Declaration). But as Erica-
Irene Daes, the former Chairperson of the UN Working Group on Indigenous Populations 
stated, there is no distinction between indigenous and other peoples, save the indigenous 
people have not been able to exercise the right to self-determination159. 
 
3. Indigenous Peoples and the land rights 
The UN Declaration takes into account the special relationship of indigenous peoples to 
their lands. It should be recaled that when the incomers arived indigenous lands were 
regarded terra nulius. This doctrine has been rightly rejected by the International Court of 
ustice in the Western Sahara case of 1975160. Those lands were obviously not terra nulius 
and as N. Oskal rightly claims, Saami customary rights to the usage of land and water, like 
any other usage right, are established and based on age-old use, and do not rest on the law 
alone161. In accordance with Art. 25, Indigenous peoples have the right to maintain and 
strengthen their distinctive spiritual relationship with their traditionaly owned or otherwise 
occupied and used lands, territories, waters and coastal seas and other resources and to 
uphold their responsibilities to future generations in this regard. The relationship between 
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advisory opinion is available at 
htp:/www.icj-cij.org/docket/index.php?p1=3p2=4k=69case=61code=sap3=4 (29.01.2016). 
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social structure of the Sami see: M. Ahrn, Indigenous Peoples’ Culture, Customs, And Traditions And 
Customary Law-The Saami People’s Perspective, Arizona ournal of International  Comparative Law 2004, 
vol. 21, no. 1, p. 65-73. 
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the Sami and nature is regarded in a holistic and integrated way. Lands are important as the 
Sami have used them with their forests and lakes for hunting, reindeer husbandry, fishing and 
extracting raw materials162. Art. 27 of the International Covenant on Civil and Political 
Rights (1966), which is a binding international treaty, states that In those States in which 
ethnic, religious or linguistic minorities exist, persons belonging to such minorities shal not 
be denied the right, in community with the other members of their group, to enjoy their own 
culture, to profess and practise their own religion, or to use their own language163. uman 
Rights Commitee has pointed out that the right to culture from Art. 27 includes a right to 
traditional lands and teritories164. In its General comment no. 23 the Commitee stated that 
With regard to the exercise of the cultural rights protected under article 27, the Commitee 
observes that culture manifests itself in many forms, including a particular way of life 
associated with the use of land resources, specialy in the case of indigenous peoples. That 
right may include such traditional activities as fishing or hunting and the right to live in 
reserves protected by law165. 
Many times the UN Declaration emphasises the necessity of free, prior and informed 
consent of the indigenous peoples for actions or enterprises that might afect their rights 
(Arts. 10, 11 (2), 19, 26 (2), 28 (1), 29 (2), 32 (2). For the Sami, who live in four diferent 
States (Sweden, Norway, Finland and Russia166), it is important to be able to maintain and 
develop relations and cooperation in spiritual, political, cultural, social and economic spheres 
with other Sami and other peoples across borders. Such a right is granted in Art. 36 of the UN 
Declaration. 
 
   4. Conclusions 
 For many years indigenous peoples have been marginalized in national and 
international politics. Since about 1980, however, international community became interested 
in indigenous peoples and started to recognize their rights and needs and regulate their status 
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in international law. Despite al the eforts and international instruments that were adopted, 
the legal, social, economic and cultural situation of indigenous peoples, the Sami including, is 
far from perfect. Their special needs such as specific and almost sacred relationship with their 
lands and their right to maintain and develop their culture, customs, language and education 
must be respected. International community should appreciate and respect traditional 
knowledge and customs of indigenous peoples as the later definitely is a part of the cultural 
heritage of mankind. Indigenous people should be recognized as subject of international law 
with rights to self-determination, self-governance and self-identification167. 
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